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This essay provides an analysis of import and export restrictions available to Australian government under related international
conventions, mainly the WTO agreements, and Ausfralian laws. As a sovereign state, it is the right of Australia to determine which
and how goods can cross its board in order 1o protect its national and public interest. But such import and export controls could
also be used fto restrict frade and protect Australion domestic industry. Therefore the aim of these international conventions is to
regulate the regulator, namely the Australian government.
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Processes of Importation
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Before enter into Australia, imported

goods should go through the following
3 procedures, namely i1dentification,
classification and valuation. The
objective of such procedures 1s to (1)
find out whether such goods are
allowed to be imported or not and (2)
impose a correct tariff/duty on such
goods according to related rules.
Australian Customs Service
( “Customs ) is the major
government agency in charge of import
control. The Customs Act 1901 (Cth),
Customs Regulation 1901 (Cth) and
Customs Tariff Act 1995 (Cth) are the 3
most related law regulating

importation in Australia.
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L7

Identification refers to process that the
Customs 1dentify and recognize the
imported goods based on their nature,
condition, distinguishing
characteristics and state . There 1s test
set up by a tribunal stating that

identification must be objective and
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and cannot be based on descriptions . An
item should be i1dentified based on the

use of 1t when 1t cannot be i1dentified

according toits nature .

SR N3z € 19954 g 2 R Bl ik (B
) ) B, IR 1R o 2 R S g
Py dl EE (HS) o HSHEH o 2R E X A
[ 09 = Bt T 25 . R FDE A AU H Y
Je R 10028, DIEFEE 20 . 4 &
ANTERITESL, N EE B 655 B0 2H B 1) fie B
MHLN (GRI)

Classification 1s regulated by Customs
Tariff Act 1995 (Cth) which gives effect to
effect to the Harmonized Commodity
Description and Coding System (HS). HS
categories different products by using a six—
digitcode. Australiais entitled to extend it to
10 digits 1n order to specify the category.
While there 1s ambiguity, the General Rules
for the Interpretation (GRI), which consists

of 6 rules, should be followed.
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Rule of origin should also be taken into
account. The aim of rule of origin 1s to
determinate where the imported goods 1s
from so the Customs could i1mpose the
correct tariff. For example, the tariff on

products imported from New Zealand would

be lower than the one from China because of

the free trade agreement (FTA) between

Australia and New Zealand.
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The last step 1s the valuation of goods. It 1s
regulated by Customs Act 1901 (Cth) which
1S pursuant to the requirements and
principles set out by the GATT and related
agreements. The primary method of
valuation 1n Australia 1s based on the
transaction value which accounts for 95% ot
goods 1mported . Other methods include
identical goods valuation, similar goods
valuation, deductive valuation and

computed valuation.
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Trade Remedies
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There are three major types of trade
remedies: antidumping duties,
countervailing duties (CVDs) and safeguard

measures.
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If a company sells 1ts product 1n a

foreign country at a price lower than the

‘normal value’ of suchproduct, such
conduct would constitute dumping. To
impose antidumping duties on such
product, the imported country aims to

raise the price to a normal level.

Dumpingisregulated by Article VI of

the GATT as well as the Anti—Dumping
Agreement. To impose antidumping
duties, the importing country needs to
establish that: (1) i1its domestic market
1s being dumped; (2) 1t 1s suffering or
has the potential to suffer material
injury; and (3) such injury 1s caused by

dumping .
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When a company i1s subsidised by the
government therefore be able to sell its
product at a lower price to the foreign
market, the i1mporting country 1s
entitled to impose CVDs on such
product. By 1mposing CVDs, the
importing country aims to counteract
the competitive edge due to
government subsidies. CVDs are
regulated by Articles VIand XVI of the
GATT as well as the Agreement on
Subsidies and Countervailing
Measures (ASCM). The ASCM
categorises subsidises into different
types. While green light category 1is
permitted and red light category 1is
prohibited, the yellow light category 1s

allowed under certain circumstances.
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The Customs 1s in charge of conducting

antidumping and CVD investigations.
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The affected domestic industry should
first file an application detailing
related information. Then it 1s the
Customs’ job to conduct further
investigation and decide whether to

impose such duties.
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When there 1s: (1) a sudden and
unforeseeable increase of i1mport of
certain product; (2) such increase will
or has the potential to cause serious
injury to domestic producers; and (3)
there 1s a causal like between the
increased 1mport and 1injury, the
importing country 1s entitle to use
safeguard measures. To 1mpose
safeguard measure, a country should
establish that the 3 conditions above
exist. If that 1s the case, the importing
country can use tariff or other non-
tariff barriers temporarily to protect its
domestic industry. They are regulated

by Article XIX of the GATT as well as

the Agreement on Safeguard Measures.

PRFEAT R B YA WR%T rai0)
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Safeguards investigation is conducted

by the Treasurer referencing to the
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Productivity Commission in Australia.
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Non-tariff Barriers (NTBs)
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Comparing to tariff, NTBs are more
invisible therefore more and more
countries refer to use NTBs to hide
their trade-—restrictive activities.
Examples of NTBs are quotas, licenses,
voluntary export restraint and
standards. It 1s true that sovereign
countries have their own rights to
protect their own safety as well as
enforce their own laws. However, such
conducts should be pursuant to the
WTO agreements and cannot be done in
an arbitrary or discriminatory way. The
aim 1s to regulate the regulator, namely

the governments.
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Article XX of the GATT sets up

the general exceptions stating that
WTO members are entitled to take
necessary measure to protect their
public morals, human and animal life,
precious metals and so on. Therefore a
country 1s entitled restrict trade 1n
order to protect their public interest.
Also, national security could be the

ground for restricting trade according

to Article X XI.
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Regulations or standards could also
become trade restrictive. Countries are
entitled to set up and enforce their own
regulation and standard of products
based on their economic development
and their own needs. However, when
such regulations are set arbitrarily and
discriminatorily, they could become a
tool for protecting its own producers.
For example, if Australia impose a new
law stating that all imported apples
should be stored in 4C containers and
go through several phytosanitary

processes, it will increase the cost and




price of imported apples. The result
would be that exporters would not be
willing or able to export apples to
Australian market any more. The
Australian market would be dominated
by domestic produced apples and
become uncompetitive. Therefore
regulations and standards should be

regulated should they can be prevented

from being trade—restrictive.
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Technical regulations, standards and
labeling requirements are regulated by
the WTO agreements on Technical
Barriers to Trade (TBT Agreement).
Article 2(1) requires that equal
treatments should be 1mposed on all
products, regardless of where 1t was
produced. Therefore most—favorite
national (MFN) and National treatment
(NT) principles both apply. These
regulations and standards should also
be necessary and should not become
obstacles to trade (Article 2(2)). The
TBT Agreement also requires
harmonization, equivalence and

mutual recognition and transparency.
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Sanitary and phytosanitary measures
are regulated by the WTO Agreement
on the Application of Sanitary and
Phytosanitary Measures (SPS
Agreement). While recognising WTO
members have the rights to protect their
public health, Article 2(2) states that
all SPS measures should be based on
sufficient scientific evidence. Similar
as TBT measures, SPS measures also

needs to be based on MFN and NT

WWW.ZHHLAW.COM
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principles. Additionally, Article 5(1)
requires that SPS measures should be

based onrisk assessments.
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Export control 1s managed by the
Customs with the assistance of other
government agencies 1n Australia.
Australia controls export mainly by

granting export license or certificate

which means that export 1s controlled
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mainly through restriction rather than

comprehensive prohibition.
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As a WTO member, Australia needs to
control export based to WTO
requirements. Firstly, it should be done
in a non—discriminatorily way
according to the MFN and NT
principles. It should only be 1n the form
of duties, taxes or other charges
(Article XI). Article XX and XXI
entitle Australia to control exportation
to protect national security, public
health, public morals, and so on.

Export control 1s also permitted 1n the

case of food shortages.
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The most common items subject to
export control are weapons and related

technologies, especially weapons of

mass destruction (WMD). The

WWW.ZHHLAW.COM
PRZHE

proliferation of weapons and other
items would be significant threat to
world peace. Australia 1s obligated to
control, limit and monitor the transfer
of weapons under the UN Security
Council Resolutions and various
international conventions such as the
Kimberly Process, the Nuclear

Suppliers Group and the Australia

Group.
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The export of other items such as
hazardous waste, persistent organic
pollutants, certain hazardous
chemicals and pesticides, endangered
species, ozone—depleting substances,
medicines, and cultural heritage goods
would be also controlled and Iimited in

Australia due to its obligation under

various international conventions.
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It 1s obvious that if a company merely

exports daily—used products and
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clothing, its export ability 1sunlikely to
be affected by export control. On the
other hand, if a company’ s major
business 1s to export WMD to
Afghanistan, it would be prohibited to
do so. Therefore how a company’ s
ability to export would be affected by
export control should depend on what
the company is exporting. It will not be
affected when 1t 1s exporting un-—
controlled items and certainly will be

affected when the item exported 1s

subject to export control.
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The export control approach employed
in Australia 1s not restricting trade per
se but to strengthen the visibility and
transparency by granting license or
certificate. Suppose an Australian
pharmaceutical manufacturing

company 1s exporting medicine to

foreign markets. Because medicine is
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not prohibited to export but requires
license, 1t needs to apply for a license
before export. But since the application
process 1s time—consuming and likely
to be costly, it would increase the cost
of such products. And 1t 1s also obvious
that the company will not receive a

license before the medicine 18

produced. It would cause a huge loss if

the license application 1s rejected and
such medicine cannot be exported.
When the Customs (together with other
government agencies) has the right to
decide whether an 1item can be exported
by granting license, companies would
face the potential of huge loss once the
exportation 1s prohibited. Such a
regulatory approach would hamper
international trade. Therefore
Australian government should control
exportation strictly in accordance with

1ts obligations under WTO and other

international agreements.
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Conclusion
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The main 1ssues would be faced by a
business while doing i1nternational
transactions in Australia are addressed

above. While everything 1s subject to

law, 1t 1s important for a businessman
to know what and how the imported or
exported goods are regulated 1n
Australia before making any business
decisions. While Australian domestic
laws are taken 1nto account, the
businessman should also know how the
transactionis regulated internationally
as well as 1n the foreign market. Legal
assistance should be obtained when it

1S necessary.
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Meanwhile, as the China—Australia
Free Trade Agreement will come 1nto
force at December 12th, 2018, tariff
imposed on 95% China’ s product will
be reduced. It 1s important for Chinese
exporter to understand the scope of
tariff—-reduced and tariff—free i1tems,
then apply for certain certificate, for

example Certificate of Origin, to enjoy

favourable tariff rates.
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